Journal of Interdisciplinary Studies in the Humanities, 13(2), 149-176, Spring 2021

. Kasnavi, S., Ebrahimi, S.N., & Bagheri, M. (2021). The nature of project finance;

%, Identification of hierarchy in the chain of the contracts and co-ordination and
( * U~ reconsideration of the diverse interests. Interdisciplinary Studies in the Humanities,
\ S0 13(2), 149-176. doi: 10.22035/isih.2021.368

d . http://dx.doi.org/10.22035/isth.2021.368 URL: http://www.isih.ir/article_368.html

2008-4641 / © The Authors. This is an open access article under the CC BY 4.0 license (https://creativecommons.org/licenses/by/4.0).

The Nature of Project Finance; Identification of
Hierarchy in the Chain of the Contracts and Co-
ordination and Reconsideration of the Diverse
Interests

Shadi Kasnavi*!, Seyed Nasrollah Ebrahimi?, Mahmoud Bagheri®
Received: Jun.25,2020; Accepted: Feb. 3,2021

ABSTRACT

Financing sources used in infrastructure project is not merely equity capital, it is rather more
debt capital. One of the most practical methods in this regard is project finance. Because of
two inherent characteristics of project finance- high leverage and non-recourse - it's
necessary to consider special contractual rights for lenders. The existence of these rights and
taking control over the project lead to high interdependence and nexuses of contract to the
extent that we can assert the existence of contractual network in project finance. Contractual
networks as a separate nature consider more flexibility to draft project contracts and can
help to absorb more investment.
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INTRODUCTION

One of the most practical methods in project financing is project finance. Because of
two inherent characteristics of project finance- high leverage and non-recourse - it's
necessary to consider special contractual rights for lenders. The existence of these
rights and taking control over the project lead to high interdependence and nexuses
of contract to the extent that we can assert the existence of contractual network in
project finance.

PURPOSE

The purpose of this essay is the analysis of relation between different participants of
project finance and analysis the nature of this relationship to consider more
flexibility to draft project contracts and to absorb more investment.

FINDINGS

To analysis the nature of contractual network in project finance must to say that one
of the basic features of project finance is the existence of a complex network of
nonfinancial agreements, defined here as contracts that generate cash inflows or
outflows that affect the unlevered free cash flows of the project. contractual structure
is one of the peculiar features of project finance. It can sometimes be very complex,
including as many as 40 or more agreements. Of these agreements, four of them are
key contract for the soundness of the venture (Esty, 2002, 72). Construction contracts
and engineering, procurement, and construction (EPC) contracts are closed on a
turnkey basis to make plant and equipment available to the SPV, usually at predefined
prices, times of delivery, and standards of performance. Purchasing agreements
guarantee raw material to the SPV at predefined quantities, quality, and prices. The
selling agreements, often defined as take-or-pay or other agreement with this
function, enable the SPV to sell part or all of its output to a third party that commits
itself to buy unconditionally, again at predefined prices and for a given period of time.
O&M agreements are designed to provide the SPV with efficient and effective plant
maintenance, compliant with predefined service-level agreements. These contracts are
signed by a special purpose vehicle (SPV) either with different counterparties or with
SPV’s own shareholders, which are often called project sponsors.

the presence of nonfinancial contracts, whose primary function is the transfer of
risks from the SPV to its counterparties, affects the level of interest rate spreads on
project finance loans and the choice of a given capital structure for a project finance
transaction. Nonfinancial contracts constitute the basis on which project finance
transactions are financed.



We believe that the characteristics of nonfinancial contracts affect not only the
pricing of debt contracts in terms of spread and fees, but also the financial structure
design: the higher the level of ex ante reduction of risks, the lower the cost of debt
funding and the higher the leverage. So, the nature of project finance is to be a
nexus of nonfinancial and financial linked contracts (Corielli, Gatti, & Steffanoni, a.
2010, 5)

The main consequence of linked contracts in network contract is to permit a
general or global interpretation of all contracts belonging to a contractual network.
Therefore, each contract, as a part of a whole, is interpreted in relation to the others.
Also, the link between contracts can allow a party to one contract to exercise rights
on the ground of another contract. This effect is an exception to the privity of
contracts, since a contract produces effects for the benefit of a third party (Fabrizio
Cafaggi, 2011, 174-177)

In this regard English lawyers are not generally attracted by notions such as
‘Network Contracts’. The core of this explanation lies in part in the traditional
attachment to English law’s strict doctrine of privity of contract. In other words, the
extent to which English law allows a person not party to a contract to enjoy a right
to enforce an obligation arising under the contract: that aspect of what is known as
privity of contract which prevents parties from imposing obligations on third
parties (or ‘burdens’ as it is often expressed) remains uncontroversial and subject to
very few exceptions.

The modern English approach to the way in which the law should analyses the
legal relations of parties to networks or groups of contracts is conditioned by a
number of elements. There remains a certain lingering doctrinal distrust of the
recognition of rights in third parties to contracts (particularly by those scholars who
see the doctrine of consideration as central to English law’s conception of contract)
therefore, English law’s vision of privity of contract does indeed recognize the
freedom not to contract in members of a network or group of contracts (Fabrizio
Cafaggi, 2011, 182-196)

CONCLUSION

Because of two inherent characteristics of project finance - high leverage and
nonrecourse - it's necessary to consider special contractual rights for lenders. The
existence of these rights and taking control over the project lead to high
interdependence and nexuses of contract to the extent that we can assert the
existence of contractual network in project finance. Contractual networks as a
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separate nature consider more flexibility to draft project contracts and can help to
absorb more investment.

NOVELTY

Legal analysis of relation between project finance documents and assert new and
separate nature for project finance.
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